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 Memorandum Issued by President Obama Reverses Federal Preemption Policies 
 President Obama issued a memorandum to the heads of executive departments and agencies reversing executive policy on federal redemption on May 21, 2009.  In recent years, federal agencies have issued regulations expressly preempting state law on a variety of matters.   These regulations have permitted a number of companies to defeat state law claims brought by state Attorneys General and class action lawyers.  

As a result of this memorandum, similar regulations will be issued much less frequently.  “Preemption of State law by executive departments and agencies should be undertaken only with full consideration of the legitimate prerogatives of the States and with a sufficient legal basis for preemption.” In addition,  to ensure that executive departments and agencies include statements of preemption in regulations only when there is a sufficient basis to do so, the Administration is asking heads of departments and agencies to review regulations issued within the past 10 years to determine if regulatory preambles or codified provisions intended by the department or agency to preempt State law are justified.  If the statements or provisions cannot be justified, the President has ordered that they should be amended.  
In an article of May 22, 2009 in the Washington Post, the U.S. Chamber of Congress was reported to have warned that the President’s move could cause employers to “navigate a confusing, often contradictory patchwork of 50 sets of laws and regulations.”  The White House was quoted as stating that this memorandum was aimed at protecting the rights of the states.
The memorandum is found at:  http://www.whitehouse.gov/the_press_office/Presidential-Memorandum-Regarding-Preemption/. 

President Signs Credit Card Reform into Law
On May 22, 2009, the President signed into law a bill, the Credit Card Accountability, Responsibility, and Disclosure (CARD) Act of 2009 (P.L. 111-24), that prevents credit card companies from raising interest rates arbitrarily and limits the fees that they can charge.  The bill passed by the House on May 20, 2009 and the Senate on May 21, 2009, with wide margins and bipartisan support, limits credit card interest rate increases, prevents retroactive increases on existing balances and generally requires a 45-day notice for raising interest rates.  The bill will take effect 9 months after enactment into law. 
Under the legislation, credit card companies would be prohibited from issuing credit cards to individuals under 21 years of age, unless the person either has a co-signer or can demonstrate an ability to repay the debts on their own.  For students between the ages of 18 to 21, the total amount of credit from any one credit card is equal to the greater of 20 percent of annual income or $500, unless there is a co-signor. The new law provides much stronger protections than credit card regulations published by the Federal Reserve in December, which are scheduled to go into effect on July, 2010.

 The banking industry has been opposed to the legislation because it limits their ability to penalize customers or change the rules imposed on their customers.  Colleges and universities have been criticized because of their relationships with credit card companies, a relationship that has been said to be too cozy.   While the relationships will not change under this legislation, it will be more transparent because credit card companies will have to publish annual reports regarding their relationships with colleges and universities, as well as with alumni associations.

House Education and Labor Committee Hears Testimony on Education Agenda from Secretary of Education
On May 20, 2009, Secretary of Education Arne Duncan testified before the House Education and Labor Committee on the Administration’s agenda for the Department of Education.  Secretary Duncan emphasized the need to improve college access, readiness, and affordability.  In his opening remarks, Secretary Duncan emphasized the need to expand college preparation and access programs without the need for students to take out a “mound of debt.” He further stated that this country’s higher education system must provide whatever advanced learning is needed for students to be successful in the workforce.

Secretary Duncan spoke of the Administration’s proposal to increase the maximum Pell Grant to $5,550 in FY 2010 and the plan to move the Pell Grant program from a discretionary program into a mandatory, appropriated entitlement program.  He also addressed the need to fix the loan program because the FFEL structure was broken and the student loan programs are in need of a dependable, cost-effective way of providing college-bound students and their families with the resources they need. During his introductory remarks, the Secretary also discussed the plan to expand the Perkins Loan program to $6 billion and to allocate funds to schools based on their role in keeping tuition down and providing grant aid to needy students.

When questioned by Congresswoman Judy Biggert (R-IL) about the Department’s ability to transition fully to the Direct Loan program, Secretary Duncan responded that the FFEL program is on “life-support” and that the opportunity has arisen for the federal government to “move out of the business of subsidizing banks.” Congressman Brett Guthrie (R-KY) also expressed concern over the savings associated with the proposal because the $94 billion in savings would go to the government instead of the banks and the government would be taking that money and subsidizing other federal programs.  Secretary Duncan replied that the government was not looking to make a margin on the loan subsidies.  With respect to questions about college costs, Secretary Duncan insisted that the Administration was fully committed to enforcing provisions in the Higher Education Act reauthorization legislation passed in August 2008 that reward colleges that restrain their tuition and withhold funds from states that cut their spending on public higher education, although he suggested that today’s economic realities seemed likely to compel more changes in colleges’ behavior than anything the government might do.  With lower-cost community colleges gaining in stature and colleges experimenting with three-year degrees and “no-frills” campuses, the Secretary said that “smart consumers” will stop going to schools where costs are skyrocketing.”  He added that “Where costs are escalating, I think you’ll see those colleges lose market share…There are too many low-cost options.”
House Education and Labor Hearing Addresses Student Loan Reform
On May 21, 2009, the House Education and Labor Committee, chaired by Congressman George Miller (D-CA), convened a hearing titled “Increasing Student Aid through Loan Reform” that addressed proposals to increase student aid by enacting reforms in the federal student loan programs.  The primary focus of the hearing was to discuss the Administration’s proposal to move to a single student loan delivery system through the Direct Loan Program. The savings would go toward making the Pell Grant program an entitlement. Chairman Miller said that: “The status quo has become impossible to defend.  Students and families are not being served as well as they could be and taxpayers are spending billions of dollars annually to finance a broken system…Momentum is building for reforms that will deliver aid to families in a more stable and sustainable way, shielded from any ups and downs in the markets.  We can either continue sending billions of dollars to banks and lenders or we can start sending it to students who need more help than ever paying for college in this economy.”

Robert M. Shireman, Deputy Under Secretary of Education, said that “Reliable access to student loans is important not just for our students and their families, but also for our entire economy.”  He added that we have seen the FFEL program come close to collapse this past year and instead of maintaining the “elaborate web of programs designed to prop up the FFEL program,” ED should originate 100 percent of the new loans through the Direct Loan program.

Jack Remondi, Vice Chairman and Chief Financial Officer of Sallie Mae, agreed that changes are needed in the loan program.  He went on to say that “Sallie Mae fully supports the Administration’s objectives of assuring stable funding of the federal student loan program while generating tens of billions of dollars in taxpayer sayings that can be used to increase need-based grant aid for students…”

Anna Griswold, Assistant Vice President for Undergraduate Education at Pennsylvania State University, testified that Penn State switched to the Direct Loan program and it was fairly easy and inexpensive to colleges and universities to switch because the system is similar to the Pell Grant program system. Charles Reed, Chancellor of the California State University System, agreed that the Direct Loan program is easier to administer, simpler for students and parents, and 
faster at originating and disbursing loans than the FFEL program.

The Democrats have argued that the proposal to switch to the Direct Loan program from the FFEL program will add stability to a system shaken up by the economy and the change would free up funds for the Pell Grant program.  Except for Tom Petri (R-WI), a promoter of the Direct Loan program, Republicans have consistently asserted that competition between the two student loan programs improved service.   The House and Senate education committees have until October 15th to eliminate $1 billion from the loan programs as a result known as budget reconciliation.  Chairman Miller ended the hearing by asserting that he would consider all options for loan reform and the education community should not assume the loan issue is resolved.

Only time will tell whether the loan programs will continue operating as it does now under two types of programs.  But it is a sure bet that the loan programs will change.
Duncan Testifies Before House and Senate on Education Appropriations
On June 3, 2009, Secretary of Education Arne Duncan addressed the House and Senate Appropriations Subcommittees on Education on the Department’s FY 2010 budget request.  He discussed the Obama Administration’s agenda for the Department and underscored the need to improve college access, readiness, and affordability.  

On policy goals for higher education, Secretary Duncan discussed the proposal to increase the maximum Pell Grant award to $5,550 and move the program from the discretionary spending category of the budget to a mandatory appropriated entitlement program.  He also addressed the proposal to ensure that the maximum Pell Grant award grows at a rate higher than inflation so that it keeps with rising college costs.

In addressing the move to a single-delivery federal student loan program, Secretary Duncan stated that this was an opportunity to direct more federal aid to students through an increase in the Pell Grant Program.  “We would be able to provide these dramatic increases in student aid in part because our proposal to use Federal capital to make all new loans through the Direct Loan Program, along with our proposed restructuring of the Perkins Loans .program, would save an estimated $24.3 billion over the next five years,” according to his written testimony.  The Secretary further commented that the proposal was a single opportunity to “allow the federal government to get out of the business of subsidizing banks” and that the single-delivery system would “increase access for students and do it more efficiently.”

Both House Subcommittee Chairman David Obey (D-WI) and Senate Subcommittee Chairman Tom Harkin (D-IA) stated their misgivings about the proposal to make Pell Grants a mandatory spending program.  Some House and Senate Subcommittee members also voiced concern about administering all loans through the Direct Loan Program.  Senator Arlen Spector (D-PA) raised concerns that the Pennsylvania Higher Education Assistance Agency (PHEAA) had about the proposal.  He wondered if the Administration’s proposed College Access and Completion fund would provide enough funding to pay for services provided by the FFELP participants.  He noted that PHEAA currently provides students in his state with financial literacy, default prevention, and counseling services.  Secretary Duncan responded that the Administration’s proposal would actually increase the amount of resources that go to nonprofits for such services.  Senator Spector was also concerned about the loss of jobs at nonprofit agencies, like PHEAA.  The Secretary responded that the College Access and Completion fund could require more people to be employed.
Negotiations on HEOA Rules End with Mixed Results
Negotiations on draft rules to implement changes made to the Higher Education Act (HEA) as a result of the enactment of the Higher Education Opportunity Act (HEOA) ended with mixed results.  The two committees discussing loan issues, one for lender issues and one for school issues, ended in consensus. After struggling with some sticky issues, the committee dealing with accreditation issues reached consensus.  However, consensus was not reached for two committees: one dealing with discretionary grant programs on college preparatory programs and the other committee on general and non-loan issues.  The latter committee failed to reach agreement on rules implementing the year-round Pell Grant Program and the reporting of placement information.  

All five sets of rules will be published this summer as proposed rules. For the two sets of rules that did not reach consensus, the Department is free to regulate those issues however they see fit, although the Department has a history of publishing those issues on which tentative agreement was reached with the language that the negotiators agreed upon.  Final regulations must be published no later than November 1, 2009.
Department of Education Holds Conference Call on Intent to Issue New Regulations on Various Issues Affecting For-Profit Institutions
The Department of Education published a notice in the Federal Register on May 26, 2009, regarding its intent to establish additional negotiated rulemaking committees that are expected to begin negotiations in September 2009.  One of the committees will address changes made by the Higher Education Opportunity Act (HEOA) that affect foreign institutions. In preparation for those negotiations, the Department will be conducting three public hearings in June 2009, where the public can suggest topics that should be addressed by the negotiating committees.  The Department outlined some topics that may also be addressed by the negotiating committees and ED is seeking feedback on these topics. (See discussion below.)

The Department hosted a conference call for the career college community on May 29, 2009 with Deputy Undersecretary Robert Shireman where he discussed the purpose and nature of these public sessions and the proposed negotiated rulemaking.  The conference call was followed by another conference call with financial analysts from Wall Street, which was expected to include the same overview from Mr. Shireman. Six hundred fifty-seven interested parties were on the conference call.

Mr. Shireman began the conference call by indicating that he has received many questions regarding the Federal Register notice, and while he generally tries to avoid responding to inquiries from Wall Street analysts, he wanted to make sure that information regarding the notice was broadly available to the higher education community and to the financial community.  He stated that the Administration wanted to ensure that students have access to postsecondary educational institutions which are quality institutions.  The Administration wanted to ensure that students and prospective students have the information they need to make informed decisions, and are well served by the Title IV programs.  He further pointed out that the issues under consideration were not aimed at any one sector of higher education, but are more broadly being examined to make sure that all students are well served.

Mr. Shireman explained that there would be three public hearings, which would be 1 ½ days in length.  The first day of each session would be a public hearing where the public could discuss the topics raised by the Department in the notice or raise other topics that may want to be examined in negotiated rulemaking. The second day would be a half day where ED would conduct two forums conducted concurrently.  One forum will focus on the Department’s financial aid communications and processes (including the FAFSA) that could be modified to improve college planning, preparation and access. ED is asking for feedback on the effectiveness of its publications and website. The other forum will focus on ways the Federal financial aid programs could be improved and strengthened to foster student persistence and completion, two goals emphasized by President Obama.  ED is seeking feedback on how the Title IV programs can be improved, either by modifying the statute or regulations or by procedure.

Mr. Shireman then went on to explain how the topics listed in the Federal Register notice were identified:

· Some items were raised in various Inspector General reports, such as high school diplomas and the ease in which applicants can obtain online high school diplomas to avoid ability to benefit requirements;

· Some items were raised during negotiated rulemaking (for instance, in the discussion regarding year round Pell Grants, the topics related to satisfactory academic progress and the definition of credit hour were raised);

· ED is seeking comments on the incentive compensation prohibition and the appropriateness of the safe harbors that were included in the 2002 regulations;

· Congress made changes to the definition of proprietary institution of higher education by permitting liberal arts education in addition to requiring programs to lead to specific occupations  and gainful employment (the specific language also impacts postsecondary vocational institutions, which are public or nonprofit private institutions, although it appeared that ED is really focusing on proprietary institutions);

· State authorizations are a required component of institutional eligibility but all states do not authorize schools to operate (e.g., Utah) and ED is asking whether it should develop other standards in those cases; and

· The verification provisions have not been examined in many years and ED is seeking guidance as to whether it can reduce regulatory burden or make improvements to make the process more effective.

Finally, Mr. Shireman said these hearings will provide an opportunity to raise other issues that may be modified to reduce regulatory burden or improve program integrity.

Advisory Committee on Student Financial Assistance Seeks Comments on Burdensome Regulations 
The Advisory Committee on Student Financial Assistance has been charged under the Higher Education Opportunity Act to conduct a study to determine the extent to which regulations affecting higher education are duplicative, no longer necessary, inconsistent with other federal regulations, and/or overly burdensome.  The Advisory Committee is now seeking comments and recommendations from the public on particular regulations by July 15th.  The survey can be completed at: http://www.ed.gov/about/bdscomm/list/acsfa/edlite-pubicinput.html. 

Department Issues Update on FTC “Red Flags Rule”
The Department of Education issued an electronic announcement on May 21, 2009, regarding the Identity Theft Red Flags Rule (“Red Flags Rule”) that was issued by the Federal Trade Commission (“FTC”). The Red Flags Rule requires financial institutions and creditors to develop and implement a written identity theft prevention program to detect, prevent, and respond to patterns, practices, or specific activities that may indicate identity theft.  The Red Flags Rule applies to institutions of higher education participating in the Federal Perkins Loan Program and may also apply to other programs administered by the institution.  [The Red Flags Rule applies to an institution or entity that extends or renews credit to a consumer.]

Originally, the Red Flags Rule became effective January 1, 2008 with a mandatory compliance date of November 1, 2008.  The purpose of the announcement was to inform institutions that the FTC has granted a second delay of enforcement of the new Red Flags Rule until August 1, 2009. [Other electronic announcements had been posted on October 14, 2008 and November 7, 2008.]

Further information about the delay is found at:  http://www.ftc.gov/opa/2009/04/redflagsrule.shtm. 

VA Publishes List of Schools that are Participating in the Yellow Ribbon Program
The Department of Veterans Affairs has published an initial list of institutions that are participating in the Post-9/11 GI Bill Yellow Ribbon Program.  While the list is current as of May 29, 2009, institutions have until June 15, 2009 to apply to participate in the Yellow Ribbon Program for 2009-2010.  The final list will be published by the Department of Veterans Affairs by June 22, 2009.

The Yellow Ribbon Program is part of the Post-9/11 GI Bill that allows institutions to voluntarily enter into an agreement with the Department of Veterans Affairs to fund tuition and fees expenses that exceed the highest in-state undergraduate tuition and fees for the public institution in the state in which the private educational institution is located.  The institution may contribute up to 50 percent of those expenses and the VA will match the same amount as the institution does.
The Yellow Ribbon Program Information list is found at:  http://www.gibill.va.gov/GI_Bill_Info/CH33/YRP/YRP_List.htm 
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