
WASHINGTON UPDATE
Official House Report filed on the Student Aid and Fiscal Responsibility Act (SAFRA)

On July 27, 2009, House Education and Labor Committee Chairman George Miller (D-CA) filed an official report on H.R. 3221, the Student Aid and Fiscal Opportunity Report (SAFRA).  On July 21, 2009, by a vote of 30-17, the House Education and Labor Committee passed an amended version of H.R. 3221, which will be reported to the House Budget Committee and the full House.   It can be passed as a stand-alone bill or through the budget reconciliation process.  Some of the key provisions are as follows:

· The bill would end the Federal Family Education Loan Program on June 30, 2010, unless continuation is expressly authorized by Congress;

· The bill would make interest rates on subsidized Stafford Loans disbursed on or after July 1, 2012 a variable interest rate loan;

· The bill would require the Secretary, when “practicable,” to award multiple servicing contracts on federal loans through competitive bidding that will take into account price, servicing capacity, and capability of the servicer to provide default aversion and outreach services.  These activities may include not-for-profit servicers and State agencies.  The bill would require the Secretary to give special consideration to State agencies with a history of “high quality performance and demonstrated integrity in conducting operations with institution of higher education.”  (Note: This provision is designed to save jobs at existing not-for-profit agencies.);

· The bill would continue the requirements set forth in the College Cost Reduction and Access Act, by dividing the Pell Grant into mandatory and appropriated funding. Beginning in the 2011-2012 award year, the mandatory portion of the Pell Grant would be indexed to the Consumer Price Index (CPI) plus 1 percent;

The mandatory portion of the Pell Grant is $490 of the $5350 maximum for the 2009-2010 award year. For the 2010-2011 award year, the mandatory portion will be $690, increasing the maximum award to $5,550.  Barring any changes, the mandatory portion would be increased by the CPI plus 1 percent. (The $87 billion in savings from eliminating the FFEL program would be used to fund the increases in the Pell Grant program.  The Pell Grant program was not made an entitlement program as provided for in the Obama Administration proposal.);

· The bill would authorize and appropriate $600 million each year from fiscal years 2010 to 2014 for a College Access and Completion Fund to promote innovation in postsecondary education practices and policies by institutions of higher education, States, and nonprofit organizations to improve student success, completion, and post-completion employment, particularly for students who are underrepresented in postsecondary education; and

The bill would assist States in developing longitudinal data systems, common metrics, and reporting systems to enhance quality and availability of information about student success, completion, and post-completion employment;

· The bill would invest $1.2 billion in Historically Black Colleges and Universities and Minority Serving Institutions, including Hispanic-serving institutions to provide students with the support they need to stay in school and graduate.
· Beginning on July 1, 2011, the bill would impose asset caps of $150,000 that would prohibit students from receiving any need-based grant, loan or work assistance.  For each award year after 2011-2012, the Secretary would be required to publish revised asset caps that would be determined by increasing the dollar amounts by a percentage equal to the estimated change in the CPI. 

The Manager’s Amendments specified the programs subject to the asset cap (Pell, subsidized Direct Loans, and FWS);

· The bill would prohibit students from receiving any Title IV aid if they had been convicted of selling a controlled substance while they were receiving any Title IV aid. For the first offense, the period of ineligibility would be two years and for a second offense, the period of ineligibility would be indefinite.  (A similar provision already exists in the HEA but includes possession as well as sale);

· The bill would make available $6 billion annually in the 2010-2011 award year for a new “Federal Direct Perkins Loans” program that would be administered like the unsubsidized Stafford Loan program.  Fifty percent of the allocation to schools would be determined by the adjusted self-help need amount of the institution; 25 percent would be allocated based on an amount equal to a low-tuition incentive amount; and another 25 percent would be allocated based on the ratio of Pell Grant recipients that graduate from the institution compared to degree attainment of Pell Grant recipients at other institutions;

The Secretary would be given the authority to require schools to assign loans to ED in instances where the institution has failed to maintain an acceptable collection record;

The bill would require an institution that participates in the new Perkins Loan program to pay matching funds, on a quarterly basis, in an amount agreed to by the institution and the Secretary, to an escrow account approved by the Secretary, for the purpose of providing loan benefits to borrowers;

The bill also provides for the servicing of current Perkins Loans and how they will be handled between the Institution and the Department.

· An amendment submitted by Congressman Howard “Buck” McKeon (R-CA) would allow veterans who attend private colleges in states with a zero or very low basic tuition benefit to shift the unused portion of the maximum fee benefit to help cover costs of the veteran’s actual tuition. (Note: California State Colleges do not charge tuition and students were not able to receive sufficient funding under the Post-9/11 GI Benefits program.)  The amendment is designed to fix the issue where veterans were being denied funds because they attended colleges in states that had very low tuition and high student fees;
· An amendment submitted by Congressman Robert Andrews (D-NJ), and passed by a vote of 42 to 5, helps soften the impact of the 90/10 rule by:

· Extending the period from July 1, 2011 to July 1, 2012 when unsubsidized Stafford loans of $2,000  (authorized under the Ensuring Continued Access to Student Aid Act of 2008) would be able to count toward the 10 percent of the 90/10 calculation;

· Allowing for-profit institutions  three years (currently two years) to come into compliance with the 90/10 provisions; 
· Giving for-profit institutions  two years (currently one year) of noncompliance before being moved to provisional status;

· As currently written, the funding under the newly structured Direct Perkins Loan would  not be included in the 90/10 calculation; and
· This relief in calculating the 90/10 calculation is temporary in that it only lasts until July 1, 2012. Hopefully, permanent relief will be agreed to by that time.

The report submitted by Congressman Miller provides a summary of the H.R. 3221 provisions, positions on the bill from both Democrats and Republicans on the Committee, an overview of roll call votes, and the recent Congressional Budget Office (CBO) cost estimate.  The Republicans stated:  “Committee Republicans are committed to maintaining the successful and robust public-private partnership that has provided low-cost and easily accessible college loans to students well over 40 years…H.R. 3221, the so-called Student Aid and Fiscal Responsibility Act of 2009, turns sharply in the wrong direction by eliminating the FFEL program, spending less than half of the purported “savings” on increases to Pell Grants, and raiding student aid to fund pet projects like school construction, early childhood programs, and new initiatives for community colleges.”
The CBO cost estimate continues to cause debate among congressmen on both sides of the aisle.  Ranking Member of the House Education and Labor Committee Congressman John Kline (R-MN) expressed alarm after reviewing an analysis from the CBO that shows “tens of billions of dollars in hidden costs lurking in the Democrats’ pending legislation to orchestrate a complete government takeover of student loan programs.”  Congressman Kline quoted a letter to Senator Judd Gregg (R-NH) from CBO Director Douglas Elmendorf where he explained how billions in savings in H.R. 3221 are illusory.  


“About $7 billion of those savings would represent a reduction in administrative costs


of the guaranteed loan program, which are recorded as mandatory spending.  In contrast,

most of the administrative costs for the direct loan program are funded in appropriation bills and recorded as discretionary spending…Thus, of the $87 billion reduction in direct spending, roughly $7 billion would be offset by an increase in future appropriations for administrative costs, for an estimated net reduction in federal costs from the President’s proposal of about $80 billion over the 2010-2019 period.”  The CBO letter notes that federal budget estimating rules do not include “the cost to the government stemming from the risk that the cash flows may be less than the amount projected (that is, that defaults could be higher than projected).”

Congressman Kline asserted that “Democrats herald an alleged $87 billion in savings and government earnings as evidence in new government borrowing in sound fiscal policy…This analysis from the Congressional Budget Office confirms once and for all that these savings are a myth.  A government takeover of our student loan programs is just a budgetary gimmick to finance the latest entitlement spending spree leaving our children and grandchildren to pick up the tab.”

Senator Mike Enzi (R-WY), Ranking Member of the Senate Committee on Health, Education, Labor and Pensions, offered comments on July 27, 2009 after the CBO revealed significantly less savings than previously promised under President Obama’s proposed mandate to eliminate the FFEL program.  Senator Enzi stated that “In these times when families are making great financial sacrifices to pay for college education expenses, Congress should not eliminate financial aid choices.”  “It’s plain old common sense that bottlenecking the only source of student loans at the Treasury Department in Washington, DC is a bad idea and leaves serious questions regarding how we are going to pay for these proposed programs.”

Congressman Miller defended the bill in an interview with Reuters on July 28, 2009 saying that the “disputed claims that its federal budget savings are overblown.”  “This is a real opportunity for us, in the aftermath of the crash of the credit markets, to redesign the student loan program so we can save almost $90 billion, and at the same time plow these savings back into benefits for students.”  Congressman Miller promised to take the bill to the floor after the August break, and he believes that the chances for passage in the Senate are “pretty good.”
The House and the Senate Appropriations Committee Pass Labor, HHS, and Education  Appropriations Bill
On July 24, 2009 by a vote of 264 to 153, the House passed its FY 2010 Labor, HHS, and Education appropriations bill, H.R. 3293.  H.R. 3293 would set the appropriated amount of a Pell Grant to a maximum award of $4,860.  A scheduled mandated increase as a result of the College Cost Reduction and Access Act (CCRAA) would add an additional $690 to the appropriated amount, resulting in a $5,550 maximum annual Pell Grant for the 2010-2011 award year.  The Senate Appropriations Committee completed a full committee mark-up on July 31, 2009.  Under the Senate bill, the Pell Grant would have a $5,550 annual maximum.  The Senate bill will not likely go to the Senate floor until after the August break, following Labor Day.
Department of Education Begins to Release Notices of Proposed Rulemaking Implementing the HEOA
The Department of Education published in the Federal Registers of July 23, 2009 and July 28, 2009 Notices of Proposed Rulemaking (NPRM) on the federal student loan programs that are needed to implement changes made in the Higher Education Opportunity Act (HEOA), signed into law on August 14, 2008.  The July 23, 2009 NPRM proposes rules related to lenders and the July 28, 2009 NPRM proposes rules related to schools.  Consensus was reached on both sets of proposed rules. Comments are due August 24, 2009 and August 27, 2009, respectively.  On August 6, 2009, the Department published in the Federal Register, the NPRM that would implement the changes made by the HEOA to the accrediting agency standards. Comments are due September 8, 2009. The NPRMs can be found on the Department’s web site at:    http://www.ed.gov/policy/highered/leg/hea08/index.html#neg-reg 
Attached to the Washington Update is the summary of the NPRM on federal student loan programs that are related to school-based issues, which was published on July 28, 2009.  The summary of the NPRM on the recognition of accrediting agencies will be forwarded to you within a week.

ACE and NACUBO Hold Higher Education Policy Webinar with Secretary of Education Duncan and Other ED Officials
On August 7, 2009, the American Council on Education (ACE) and the National Association of College and University Business Officers (NACUBO) sponsored a Webinar with Secretary of Education Arne Duncan, Under Secretary Martha J. Kanter, and Deputy Under Secretary Robert Shireman.  

Secretary Duncan stated that with regard to the proposal to move to a single delivery federal student loan system through the Direct Lending Program, the Department’s staff is working hard to ensure a smooth transition from the FFELP to the Direct Loan Program for interested schools and they are committed to “working directly with universities who need help with the transition.”  He pointed out that by eliminating subsidies paid to the private loan providers, there would be a savings “north of $80 billion.”  Secretary Duncan said that he was hopeful that the Senate bill would go further than H.R. 3221 to carry out the Obama Administration’s higher education goals.

With regard to loan servicing, Secretary Duncan noted that there were five private sector companies currently servicing a portion of the federal student loan portfolio held by the Department.  He pointed out that the contracts were performance-based and the companies are required to provide default aversion and other services designed to help students avoid default.

Deputy Under Secretary Shireman said that the House bill generally follows the approaches set forth by the Obama Administration, however, H.R. 3221 does not go far enough on FAFSA simplification or funding for community colleges as the Administration would like.  He too hopes that the Senate bill will go further than the House bill.

In response to a question raised about the restructuring of the Perkins Loan Program, Robert Shireman said that the legislation provides additional funds to the Perkins Program and that Congress and the Administration are currently working out the details as to how to distribute the additional funding with the objective of providing incentives for higher educational institutions to keep tuition low and to graduate a large proportion of Pell Grant recipients.   He also said that the Department favored a provision that would allow Perkins Loan schools to retain their current level of funding.

FTC Extends Red Flags Rule

In a press release of July 29, 2009, the Federal Trade Commission (FTC) has announced that in order to assist small businesses and other entities, the FTC staff will redouble their efforts to educate them about compliance with the “Red Flags” Rule and ease compliance by providing additional resources and guidance to clarify whether businesses are covered by the Rule and what they must do to comply.  To give creditors and financial institutions more time to review this guidance and develop and implement written Identity Theft Prevention Programs, the FTC will further delay enforcement of the Rule until November 1, 2009.

The Red Flags Rule is an anti-fraud regulation, requiring creditors and financial institutions with covered accounts to implement programs to identify, detect, and respond to the warning signs or red flags that could indicate the presence of identity theft. More information is available at:  www.ftc.gov/redflagsrule. 
Sharon H. Bob, Ph.D.

Powers Pyles Sutter & Verville, P.C.

Seventh Floor

1501 M Street, NW

Washington, DC 20005

202-872-6772

Sharon.bob@ppsv.com
August 11, 2009
{D0256847.DOC \ 1 }
{D0256847.DOC \ 1 }
{D0256847.DOC \ 1 }7

